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on the OECD public consultation document on pillar 1 

 

Introduction and general remarks 

The FEB welcomes the OECD’s Public Consultation on pillar 1 and its efforts to find a global 

consensus to reform the global tax system in a coherent way by the end of 2020. A solution at 

global level is the best approach and all existing unilateral measures should be avoided and 

repealed when the OECD will find an agreement. 

It is crucial to find a solution to address the challenges linked with the increased development of 

remote digitalised activities without (or limited) physical presence in the market countries and to 

rebalance the taxing rights thereon among countries. This is a legitimate objective which is fully 

endorsed by the business community, and which must ensure that a level playing field is in place 

between domestic companies and companies acting remotely (in this respect, we want to remind 

you that urgent actions focused on indirect taxes are also needed, so as to ensure that each 

digitalised company – especially the platforms - is actually and fully compliant in the market 

countries). 

The unified approach proposed by the OECD for remote digitalised activities without (or limited) 

physical presence in the market countries seems globally appropriate. A lot of work on the 

technicalities is, however, still needed. 

This approach, however, does not fit for existing (less digitalised) activities with physical presence 

for which the current rules are working well. The main comments made in this position paper 

express this major concern. The consultation document oversimplifies the business reality and 

clearly underestimate the impact on business and business models (often, one legal entity is 

producer, distributor, brand owner and sometimes also a holding company – there might be also 

multiple principals within the same group). 

By finding a solution to the above challenges, what matters to businesses is: 

• That only net profit is taxed 

• That it is taxed only once (no matter where) 

• That a right balance is found between the taxing rights of countries of origin and those of 

market countries 

• That the system is simple to set up and manage 

• That support for R & D and innovation is not called into question 

• That there is no fiscal distortion of their business model 

• That double taxation is avoided 

• That costs and tax losses can be fully recovered 
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• That any conflict between two states can be prevented or be quickly and fully solved 

• That the taxation on fully compliant businesses does not increase 

The reform should be more focussed and proportionate. More focus on the market countries 

is pertinent for digitalised activities without (or limited) physical presence, but is excessive (and 

inappropriate) for other (traditional) activities with physical presence for which the current rules 

are working well. For the latter’s, more attention should be paid to the residence countries where 

investments are made, R&D activities are performed and risks are taken and the reform should 

be more balanced, acknowledging that market countries already generate significant indirect tax 

income from traditional sales made in those countries.  

The transfer pricing guidelines and profit attribution rules to permanent establishment (in 

particular the arm’s length standard and the Significant Peoples Functions concept) should be 

respected for (traditional) activities with physical presence for which the current rules are working 

well. There should be no (material) deviation from economic business reality and value creation. 

The new taxing right should only have a limited impact on (more traditional) businesses that 

correctly apply the current “arm’s length” standard. 

Implementation of new taxing rights should be implemented in a uniform way and on a global 

basis. If not, it will create double taxation exposure. As a minimum, clear rules that align the new 

profit allocation rules with the current transfer pricing system should be introduced. Taxing rights 

disputes should be resolved through binding arbitration. 

The proposed way of working of the OECD should apply profit allocation rules symmetrically: 

groups would have to be able to offset and utilize losses (also carried forward losses) in a 

consistent manner. 

An overly burdensome compliance and administration is to be avoided: the ‘only once’ 

filing/payment obligation in the parent’s company jurisdiction is recommended. 

The FEB considers that no decision should be taken before an accurate impact assessment 

is publicly made available on the: 

- Impact on national tax revenues (assumption = taxable profits will move from value 

generating activities in countries of origin to distribution & marketing activities in market 

countries) 

- Impact on investments and risk-taking by business 

- Impact on business models 

- Impact on compliance 

Based on some recent studies, it appears that open and innovative economies with a small 

internal market would be hit hardest by these measures, as taxable profit would be moved from 

value generating activities to distribution activities. The report of the OECD Secretary-General  to 

the G20 Finance Ministers and Central Bank Governors (page 8 – Impact assessment) confirms 

that advanced and well-performing (open) economies could lose tax revenues to the benefit of 

developing and less well-performing economies, as well as to the benefit of larger economies. 
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Analysis 

- Scope : 

o Definition B2C 

▪ should be focussed on the initial scope, i.e. remote digitalised activities 

without (or limited) physical presence (B2C or broadly consumer-facing 

businesses) 

 

▪ How to define B2C activities? What is the dividing line between B2B and 

B2C? What is the difference between B2C (a concept well known in the 

VAT legislation) and consumer-facing business? Because at the end of 

each value chain there is always a consumer, there is a risk of a too broad 

interpretation. We are of the view that only supplies that meet appropriate  

conditions (to be determined) should be considered. Sales of products or 

services to intermediaries who re-supply the product or service should not 

be considered as directly sold to consumers unless the intermediary is 

just acting as a pass-through, without changing the product or without 

adding any value. 

 

▪ the value chain should be focused on the value chain for marketing & 

sales only instead of artificial stretch to full value chain including R&D IP  

 

o B2B activities should be excluded. The exceptions to this exclusion should be 

limited, e.g. only applicable for remote digitalised activities like sale of online 

publicity, activities as intermediaries of platforms, sale of user’s data, … (in our 

view the scope should be restricted to business models based on user interaction 

and should exclude businesses collecting data next to providing other products or 

services) 

 

o An exclusion is needed for specific sectors which would not fit within the scope of 

the reform : e.g. extracting industries, commodities (roaming) and regulated 

(financial) sectors 

 

o Scope limitations need to be considered for MNE’s with an (quasi-) exclusive 

focus on the local market where the headquarter is located (e.g. retail sector). 

There is no need to impose such a disproportionate compliance work for nothing 

or only a very limited impact on the reallocation of taxing rights 

 

o Carve-outs are needed for pure investment/holding companies (not for the sub-

groups) and for R&D IP 

 

- Nexus : 

o We agree with the threshold of 750 million EUR of turnover (consolidated 

accounts). The global threshold should be put as high as necessary in order to 

not impact the development of the digitalizing economy, especially the 

development of start-ups and scale-ups 
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o If local thresholds are foreseen for the reallocation of the taxing rights (“de 

minimis rules”), they should not work to the detriment of smaller countries (i.e. the 

cake should not be reallocated between large countries only) 

 

o Sales are an appropriate criterion. Other criteria could be used, e.g. online 

presence through which business is conducted is also appropriate (this online 

presence can be demonstrated through marketing campaigns targeting certain 

jurisdictions, availability of local languages, local customer support or local means 

of payments, as well as a high number of users in certain jurisdictions, etc.) 

 

o While the final details of the new nexus still need to be developed, it has to be 

ensured that there is in any case significant economic activity in the market 

jurisdiction to trigger nexus and a strong interplay of the revised profit allocation 

rules with the new nexus proposal is essential to ensure that not only market 

countries but also origin countries get their fair share of the profit 

 

- Amount A 

o We are not convinced that this method should be extended to non-digitalised 

activities (for the latter, the existing transfer pricing guidelines published by the 

OECD should be used as much as possible) 

 

o The proposed method in 4 steps can be further investigated for remote digitalised 

activities without (or limited) physical presence in the market countries. The new 

profit allocation model should however be based on reliable economic evidence 

and less on political wishes 

 

o How to determine the global profit? 

▪ the starting point should be the worldwide consolidated and audited 

financial statements in IFRS as a basis or the GAAP of the parent 

company (with adjustments to be made for material book to tax 

differences). Segmentation by business line/regions will add significant 

complexity, and if utilized, there should be a presumption in favor of the 

taxpayer’s segmentation and a prohibition against governments asserting 

their own segmentation to enhance returns to their jurisdiction.  

 

▪ the precise description of adjustments to be made is important in case of 

TP adjustments, as TP is based on local GAAP 

 

▪ It is crucial that only net profit should be taxed. It is therefore very 

important to define whether the OECD will look at EBITDA, EBIT or EBT 

to define Amount A. Using one versus the others impact significantly the 

profit to be reallocated and creates uncertainties regarding the deduction 

of costs, especially interests 

 

o How to calculate non-residual (or “routine”) profits 

▪ The concepts “routine” and “non-routine” are not clearly defined. In 

practice there is often discussion about what is routine and non-routine for 

a certain business. As an example, a substantial portion of income from 

the IP property is currently considered as non-residual income and is 

correctly allocated based on the existing TP-guidelines. It is essential that 
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a clear demarcation of what is routine and what is non-routine is defined. 

Further rules have to be provided for accurate delineation in the OECD 

Transfer Pricing guidelines for splitting profits as routine/non-routine. In 

order to provide businesses with legal certainty in today’s globalising 

economy, the Inclusive Framework should make sure that the adopted 

rules on the split of routine/non-routine are as detailed as possible in order 

not to provide too much leeway for different (legal) interpretations in the 

participating countries 

 

• As an example, a defined methodology will need to make clear the 

treatment and allocation of interest expenses between routine and 

non-routine profits. The same apply to headquarters costs 

 

▪ We suggest that the term “residual” is defined, as after having 

compensated all functions, assets and risks using traditional transfer 

pricing methods excluding the profit split. This will avoid conflicts that can 

be triggered by a too narrow or too broad interpretation of “routine” and 

“non-routine”.  Furthermore, “routine” and “non-routine” are concepts more 

used for functions than for assets or risks 

 

▪ The transfer pricing guidelines and profit attribution to permanent 

establishment should be respected as much as possible, especially for 

traditional activities. The new taxing rights should only have a limited 

impact on businesses that correctly apply the current “arm’s length” 

standard and there should be no (material) deviation from business reality 

and value creation.  

 

▪ When ALP is not appropriate: 

• Use a fixed percentage for routine profits 

o but differences to reflect margins in various business lines, 

per region, …  

o but explain exactly the impact on future taxation in de 

market countries (i.e. will they adapt their behaviour 

accordingly and also increase their revenues on routine 

profits determined for the calculation of amount A?) 

 

o How to calculate residual profits 

▪ The transfer pricing guidelines (with function, assets and risks analysis) and 

profit attribution to permanent establishment should be respected, 

especially for traditional activities. The new taxing rights should only have 

a limited impact on businesses that correctly apply the current “arm’s 

length”  standard and there should be no (material) deviation from business 

reality and value creation. Mere allocation of profits on a formulary basis, in 

particular based on sales, may appear simple, but this can cause profits to 

be allocated on a disproportionate basis, and not on the basis of value 

creation and activities performed, for non-digitalised and more traditional 

activities 

 

▪ We regard this approach as against the value creation principle, as the 

location creating value (or who took all or most of the risks, invested in R&D, 
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etc) may be allocated a disproportionate lower profit. This may cause the 

relocation of the company’s activities from the country of residence to larger 

market jurisdictions and countries of consumption. We should not forget in 

this discussion that market countries already receive value added tax on 

sales made 

 

▪ Amount A should exclude any return on a function, asset and risk that can 

be determined, using the existing transfer pricing methods with the 

exception of profit split. In general, the residual profit can also be 

explained by a number of factors with the most important one being the 

presence of intangibles, often hard to value intangibles.  In first instance 

such intangibles should be fairly compensated, so that only a portion of 

the residual is allocated to the market jurisdiction 

 

▪ Overhead costs should also be allocated, or deducted from the amount to 

be allocated (like losses) 

 

▪ In order to avoid additional controversy and complexity, the allocation of 

part of the residual profit to the market jurisdictions (step 4) could take 

place based on a fixed percentage, internationally to be agreed upon 

between representatives of business sectors and tax authorities and 

should include differences per sector, business line, etc. For the system to 

be stable, any simplified profit allocation formulas should be based on 

principles and primarily by the application of the arm’s length principles. 

While political consensus is required to achieve the project’s objectives, 

and simplification is necessary for the Inclusive Framework members, 

political concerns and simplification are not principles and should not 

dominate the computation of the allocation factors 

 

Because of the complexity of business and the fact that companies might 

be in a different stage of their lifecycle, the fixed percentage should be a 

safe haven allowing the taxpayer to evidence that another percentage is 

more at arm’s length. Taxpayers should for a period of for example 5 

years consistently apply the safe haven or the actual percentage and this 

should be done worldwide 

 

 

- Amount B 

o It will be key to define what a “distribution function” is before jumping to how it 

should be compensated. For example, a distributor who can fully negotiate pricing 

and rebates is more important than a distributor who can only sell at a 

predetermined price. In our view it is best to limit amount B as the compensation 

for the simple act of contracting with customers in a jurisdiction. This means that 

amount B can be further increased on a case-by-case basis in case the distributor 

in the market jurisdiction carries out more functions. Amount B should in our view 

be a safe haven allowing the taxpayer to demonstrate that another amount is 

more in line with the “at arm’s length” principle   
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o These rules appear to apply to all companies, without any size limitation. It could 

therefore potentially involve considerable changes to tax revenues of countries. If 

remuneration to local distributors is increased significantly, incentives for using 

independent distributors would be present and the business model of companies 

will be affected. Such changes must be addressed in the economic impact 

assessment 

 

o Is this amount B intended to be used at the step 2 when determining amount A? 

Or is it a separate calculation (it is not clear from the proposal to what extent 

additional tax revenues from routine activities should be transferred to market 

jurisdictions; this might not be the intention) 

 

 

- Amount C/dispute prevention and resolution 

o We are concerned about the lack of clarity regarding ‘Amount C’. The right to tax 

according to such rules should be based on clear principles. These principles 

must be spelled out and agreed by all countries 

 

o It should be clarified whether the use of amount C implies that the concerned 

countries will not use amounts A and/or B. In other words, is amount C an 

alternative to amount A? The interaction between the 3 amounts is not clear 

 

o Unilateral or multilateral APAs might be useful but are time consuming and will 

quite often result in an unacceptable delay in starting up or changing an existing 

business. Taxpayers should therefore not be obliged to seek unilateral or 

multilateral APAs. These processes are slow which means that there are only 

meaningful for certain stable transactions.  In general, these processes cannot 

keep up with the speed of business 

o How will double taxation be avoided ? It is nowhere stated (and therefore thus 

underestimated) how the re-allocated profit to certain countries will be off-

set/neutralized in other countries in order to avoid an increase of the taxable basis 

of a company / Group of companies. The mechanism determined only allows for 

the allocation of Amount A, and not the compensation thereof. The reallocation of 

taxing rights must be neutralized in the country(ies) of origin (or in the country 

surrending the taxing rights) in order to make sure that the overall result of a 

company/group remains as is. 

o Countries should be aware that cross border disputes may increase and 

compliance costs will also increase for Governments. There is likely to be a 

proliferation of bilateral discussions and negotiations that the current dispute 

mechanisms are ill-equipped to deal with even after important recent initiatives 

and improvements. It is therefore essential that work is done on developing a 

faster and comprehensive method of both dispute resolution and dispute 

prevention (i.e. advance clearance of differences), which should be included from 

the outset in an upcoming agreement.  

o Countries should only be allowed to benefit from the new taxation right if they 

have without reservations underwritten today’s OECD commentary on article 5, 7 

and 9 of the OECD model tax treaty. Mandatory binding MAP arbitration should 

be a key component of Pillar One. Countries cannot on the one hand benefit from 

a new internationally accepted taxation right but on the other hand refuse binding 
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MAP with arguments of sovereignty. As it is anticipated that the new provisions 

will substantially increase the risk of double taxation, and MAP procedures take 

several years, it should be recognized that there will be a long period of 

uncertainty for which the taxpayer should not be sanctioned if he has met all the 

required Transfer pricing Documentation requirements and has respected the 

“arm’s length standard” 

 

o It is also not clear in the clear in the consultation document whether dispute 

prevention and resolution is also requested for amount A and B. We would 

strongly encourage the introduction of Mandatory binding arbitration for all 

measure (A, B and C) which must substantially reduce taxpayer uncertainty 

 

 

- Other 

o The proposal references the notion of withholding taxes. Gross revenue based 

withholding taxes should be uniformly rejected. Companies should be responsible for 

voluntarily reporting and paying the agreed unified approach taxes. This reporting and 

payment should not have any consequences for any purpose outside of the agreed 

unified approach taxes. 
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