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Introduction and general remarks 

The Federation of Enterprises in Belgium (“VBO-FEB”) welcomes the OECD’s Public 
Consultation on pillar 2 and its efforts to find a global consensus to reform the global tax system 
in a coherent way by the end of 2020. A solution at global level is the best approach and all 
existing unilateral measures should be avoided and repealed when the OECD will find an 
agreement. 

While we support the aim for avoidance of double non-taxation or tax base erosion, this pillar 
entails a significant inherent risk of double taxation and will lead to an elimination of tax incentives 
as a country’s means to drive certain behaviour through policy. 

 

 The scope should be re-focussed on the initial objective of the OECD work, being to 
address and give a solution to unsolved problems in the fight against tax evasion. The 
reform should therefore be modest and proportionate. The decision should be made 
based on a fair assessment of today’s tax landscape, which has evolved significantly 
since the OECDs original Base Erosion and Profit Shifting Project. Taking decisions 
based on past excesses which have already been largely addressed entails a significant 
risk of overshooting the target and having unforeseen and irreversible consequences on 
both the economy and state finances. It is therefore premature to implement new 
changes to the international tax system without having reliable data on the impact of the 
previous international reforms.  
 

 The new rules should be restricted to wholly artificial arrangements (cf. Cadbury 
Schweppes test) and hence should not apply to genuine commercial transactions and to 
genuine business structures with substance (the burden of proof being on the Tax 
Administration) 
 

 EU law should be taken into account (internal market, EU freedoms, non-discrimination 
rules, principle of subsidiarity, …) 
 

 It will be essential that the GLOBE is simple to apply and calculated on an aggregate 
basis as opposed to a per jurisdiction or per entity basis 
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 The minimum tax rate (being a top-up rate) should be below the existing nominal tax rates 
within the European Union. It should be the same for all countries. It should be made by 
reference to the effective tax rate (“ETR”) determined (and duly adjusted for tax latencies) 
globally rather than on a country-by-country 
 

 The minimum tax rate should not require effective taxation, i.e. the use of tax losses and 
the legitimate exemption of profits of holding companies (to avoid double taxation) should 
not trigger the application of the income inclusion rule 
 

 There should be a carve-out for incentive schemes (like the patent boxes) which have 
been considered as fully compliant with EU (Code of Conduct) and OECD rules (Task 
Force Harmful Tax Practices). An Incentive Tax Policy at national level must remain 
possible. Economic developments and investment policy must remain national. There 
might be no discrimination regarding the right of countries to freely choose between tax 
incentives or direct subsidies, nor regarding their national mix. Countries should remain 
able to conduct their tax policy in such a way that there will still be room for incentives to 
attract foreign direct investment, create jobs, promote R&D and innovation 
 

 The OECD should introduce a threshold according to which the GLOBE rules are not 
applicable if the threshold is not exceeded. This threshold is preferably in line with 
thresholds for other requirements (e.g. CBCR)  
 

 We believe that the implementation of the principles of the GLOBE as described in the 
consultation draft, will require a multilateral approach, to be captured in a multilateral 
agreement. Only if countries agree multilaterally, in particular on the coordination of the 
tax base, can the ‘GLOBE’ proposal limit the administrative burden and legal uncertainty 
for businesses.  
 

 The OECD should foresee ordering rules to ensure that double / multiple taxation is 
avoided if various jurisdictions apply the GLOBE rules to the same structure or 
arrangement. The income inclusion rule should take priority over and above the possible 
taxation on base eroding payments. These rules should be part of the reform 
 

 Mandatory binding MAP (i.e. with obligation to resolve the double taxation) should be in 
place, and if the outcome requires an adjustment, companies should not be penalized if 
all Transfer pricing Documentation requirements were met, and the “arm’s length 
standard” was respected 
 

 When implemented, the GLOBE proposal should replace all other similar systems, like 
CFC-rules 

 

Limitation of the scope and impact on the GLOBE proposal 

Refocusing the scope on the initial objective of the OECD work and restricting it to wholly artificial 
arrangements would solve most of the problems addressed in the Public Consultation Document.  

The comments made below are made in response to the Public Consultation Document and 
should not be read as jeopardizing our position about the limitation of scope. 
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Tax base determination 

 We agree that the use of a commonly agreed and consistent tax base would lower the 
administrative burden for businesses. In addition, the use of a universal accounting 
standard (IFRS or USGAAP), in use by the ultimate parent entity, should be further 
examined as a starting point for a commonly accepted tax base (subject to agreed-upon 
alterations). Determining and agreeing the necessary alterations is, however, not an easy 
task. In almost every country, tax bases are calculated based on local GAAP and 
convergence is highly difficult given country specific requirements. Experience shows that 
these experiments rarely lead to effective harmonization 
 

 Comments in relation to the income inclusion rule 

- For the income inclusion rule, the minimum tax rate should not require an effective 
tax charge, i.e., the use of deferred tax assets, tax credits, and exemption of 
income to avoid double taxation, should not trigger the application of the income 
inclusion rule 

- The top-up to the minimum rate should be made by reference to the effective tax 
rate (“ETR”) determined globally rather than on a country-by-country basis. The 
ETR could be the one calculated on the basis of the consolidated financial 
statements under internationally accepted accounting standards such as IFRS and 
USGAAP.  The ETR reflected in the IFRS statements must be adjusted for the 
impact of the use of tax credits and losses. As an example, in case a company has 
suffered losses for a long period of time, the tax losses will not be recognized 
under IFRS (implying that for a number of years, the tax rate under IFRS will 
increase due to the non-recognition of losses). If that company starts to make 
profit, it may all of a sudden start to recognize these losses for the foreseeable 
future. Although this company does not actually use these losses, the tax rate will 
go down in the year the company starts making profit. This is just an IAS 12 
accounting concept which may totally disturb the tax rate (downwards) although 
there is no tax benefit whatsoever in that year. The company can however be 
subject to negative consequences as the ETR will drop 

- A global approach is preferred because the operations of each company in each 
jurisdiction will vary due to regulatory, legal, and business constraints. In addition, 
highly integrated businesses would not be well served by a view that considers 
each country on a stand-alone basis 

- Only the jurisdiction where the global headquarters of a MNE is established should 
be allowed to top up the tax to the minimum level 

- There should be a carve-out for incentive schemes that are compliant with EU 
(Code of Conduct) and anti-BEPS measures. By way of example, income 
qualifying for the innovation income deduction in Belgium, cannot be in scope of 
the income inclusion rule 

 Comments on the tax on base-eroding payments 

- The subject-to-tax test should be based on the nominal rate and not on the 
effective tax rate. 

- Royalty payments and other similar payments related to the acquisition of 
qualifying intellectual property made to a Belgian company which can benefit from 
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the innovation income deduction in this respect cannot be in scope of the tax on 
base-eroding payments.  

 

Adjustments (Permanent & Temporary Differences) 

 
 We welcome the OECD’s recognition of differences between taxable income and 

accounting income. It will be essential that a multilateral, harmonised view is found on the 
issue of treatment of Permanent & Temporary differences through simplifications to limit 
the administrative burden and legal uncertainty for businesses. The OECD/IF should 
provide full transparent clarification on this, prior to any agreement. 
 

Blending 

 Mandating an entity by entity approach or jurisdiction approach as well as a calculation in 
the parent jurisdiction for all group companies creates significant complexity and causes 
high compliance costs for both taxpayers and tax authorities. We would therefore 
recommend a worldwide blending approach, which meets the policy objectives of Pillar 2 
in a proportionate and focused way 

 

Carve-outs 

 We only support a reform that is both focused and proportionate, recognising that the 
BEPS-Project (and the on-going work on Pillar 1) is already addressing significant 
concerns about profit shifting, and we should find the right balance in addressing 
countries’ concerns of wholly artificial arrangements and countries’ rights to initiate an 
incentive-driven tax framework, which attracts FDI, R&D, employment, etc through 
transparent and fair tax competition 
 
In that sense, we will in particular support a carve-out of those incentive schemes which 
have shown to be fully compliant with BEPS Action 5 (‘Unharmful Tax Regimes’) and the 
EU’s Code of Conduct 

 
 In terms of a further carve-out, by not burdening smaller businesses with significantly 

complex rules, we would advocate for a fixed threshold, under which the GLOBE-
proposal would not apply. This carve-out should apply to all groups with a consolidated 
turnover under 750 mio EUR (or a higher amount). 

 

Double Taxation 

 

 The GLOBE-proposal put forward in the Public Consultation document will bring a 
significant shift in current taxation rules and legal understanding and interpretation, 
leading to a proliferation of both bilateral and multilateral discussions on taxation rights. 
As highlighted in our response, this is likely to bring an increase in the volume of double 
taxation cases. This issue should not be taken lightly. Not only may double taxation lead 
to reduced foreign investment and tax uncertainty, in the long-run, it will also lead to 
reduced employment and lower economic growth. We therefore urge the Inclusive 
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Framework to include both appropriate dispute resolution and dispute avoidance 
mechanisms from the outset in any agreement, with significant ambition in terms of 
scope, enforcement, effectiveness and timeliness. It would in our mind not be enough to 
rely on existing agreements on dispute mechanisms already reached in the BEPS work, 
nor would slight modifications to existing mechanisms bring sufficient relief. The main 
goal should be the introduction of Mandatory binding arbitration, which must substantially 
reduce taxpayer uncertainty and increase the legal certainty  

 
Impact Assessment:  
 

 As the creation of a worldwide minimum effective tax could be one of the most significant 
steps in taxation history, it is important that all the participating countries have relevant 
information before deciding on any agreement unanimously. The impact study should 
cover the proposal in the broadest way possible, and address not only the effect on 
(corporate) tax revenue, but also on investment and growth, employment, business 
models, etc. We urge countries to take due account and not to increase corporate taxes, 
with a weakening economic outlook on the horizon 
 

 In addition, the impact assessment should look at the Inclusive Framework’s concerns 
where there are indeed still ‘risks that continue to arise from structures that shift profit to 
entities subject to no or very low taxation’, as many of the BEPS-rules have only just been 
implemented and not yet been quantitatively assessed. 
It is also essential that this impact assessment looks at the relationship between Pillar 1 
and Pillar 2 and whether Pillar 1 does not already sufficiently acts as ‘a backstop’ to the 
IF’s concerns related to Pillar 2. 
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